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as  It  did.  The  primary  Issues  since  1975  have  been  whether  federal  regulation 
of  wetlands  Is  overregulatlon,  and  what  the  Intent  of  the  Congress  Is. 

Allison's  Bureaucratic  Politics  model  helps  explain  recent  legislative  actions 
and  the  Congress'  trend  to  roll  back  the  extent  of  federal  wetlands  regulatory 
authority. 

An  extrapolation  of  the  analysis  of  present  policy  shows  that,  of  three  general 
alternatives  available,  the  government  Is  not  likely  to  either  (1)  retain  full 
federal  regulatory  authority  Indefinitely,  or  (2)  delegate  Section  40A 
responsibility  to  all  the  states  soon.  A feasible  outcome  of  the  government 
process,  consistent  with  Allison's  models,  could  be  a policy  to  delegate 
wetlands  regulatory  authority  on  a state-by-state  basis,  subject  to  federal 
’guidelines  to  be  developed. 
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EXECUTIVE  SUMMARY 


The  issue  of  federal  regulation  of  the  nation's  wet- 
lands is  typified  by  complex,  conflicting  national  interests. 
Government  policy  concerning  wetlands  regulation  is  still 
changing.  This  paper  f irst^analyze^  hpw  present  policy  was 
arrived  at,  using  Allison's  models  viewing government 

actions."^  Then  an  extrapolation  examines  three  alternatives 
for  future  wetlands  policy.  Chapters  I and  II  summarize 
events  to  date,  and  can  be  omitted  by  readers  familiar  with 
Section  of  the  Federal  Water  Pollution  Control  Act  

■Amendments  of  1972  (FWPCA)  and  related  government  events. 

■ ''  CT'r  < pg  iri  1 Ip  1 4*1  Vy  0 r^’ 

^X  isting  organizational  processes  explain  why"! Section^ — ^ 

^4-04  responsibilitj^  was  assigned  to  the  Army  Corps  of 

Engineers^nd  why  the  1974  policy  emerged  as  it  did.  The 
f.  primary  issues  since  1975  have  been  whether  federal  regulation 
of  wetlands  is  overregulation,  and  what  the  intent  of  the 
Congress  is.  Allison's  Bureaucratic  Politics  model  helps 
explain  recent  legislative  actions  and  the  Congress'  t-cc(‘r'^ 
trend  to  roll  back  the  extent  of  federal  wetlands  regulatory 
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An  extrapolation  of  the  analysis  o/  present  policy  shows 
that,  of  three  general  alternatives  available,  -the  government 
is  not  likely  to^ither  ^f±T  retain  full  federal  regulatory 
authority  indefinitely,  or  <i[2^delegate  Section  404  responsi- 
bility to  all  the  states  soon.  A feasible  outcome.of  the 
government  process , Consistent  with  Allison's  models,  could  be ^ 


on  a state 
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a policy  to  delegate'^ Wetlands  regulatory  authority 
by-state  basis,  subject  to  federal  guidelines,  to  be  developed 
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AN  ANALYSIS  OF  GOVERNMENT  POLICY 
CHAPTER  I 
INTRODUCTION 

There  are  feiw  current  issues  with  as  diverse  a set  of 
complex  and  conflicting  national  interests  and  values  as  the 
issue  of  federal  regulation  of  the  nation's  wetlands.  Exist- 
ing law  on  the  subject  centers  on  Section  404  of  the  Federal 
Water  Pollution  Control  Act  Amendments  of  1972  (FWPCA) , 
which  became  Public  Law  92-500  and  effectively  established 
the  U.S.  Army  Corps  of  Engineers  as  protector  of  wetlands. 

A diversity  of  viewpoints  is  evident  from  testimony  before 
Congressional  committees  and  statements  on  the  floor  of  the 

House  of  Representatives  in  April,  1977:  .j 

The  '404'  program  should  be  allowed  to  proceed 
without  further  delay,  and  without  weakening 
amendments  to  the  federal  law.l 

Section  404... is  a prime  illustration  of  the  kind 
of  Government  overregulation  and  red  tape  politi- 
cians rail  against.^ 

Section  404... is  basically  working ,... is  not 
overly  bureaucratic. ^ 

...we  do  need  to  protect  the  farmers  from  the  out- 
rageous incursion  of  the  Corps  of  Engineers.'* 

The  essence  of  the  conflict  is  federal  overregulation 
versus  the  necessity  to  protect  adequately  a valuable  national 
resource.  A broad  range  of  other  issues  are  also  involved, 

which  bear  on  important  values  and  priorities  — values  ' ^ 




and  priorities  of  groups  of  individuals,  of  communities,  of 
States,  of  special  interest  groups,  and  of  future  generations 
c'f  Americans. 

Following  a review  of  the  applicable  history,  this  oaper 
presents  a two-part  analysis  using  the  conceptual  models  for 
reviewing  government  decision-making  proposed  by  Professor 
Graham  T.  Allison  in  his  Essence  of  Decision.  First,  Allison's 
framework  will  be  applied  to  analyze  how  we  got  where  we  are. 
Second,  by  examining  the  factors  which  will  influence  up- 
coming federal  decisions  on  wetlands  regulation,  viewed  through 
Allison's  lenses,  it  is  intended  to  chart  a possible  course 
along  which  future  wetlands  policy  may  be  developed. 

Wetlands:  The  Setting 

The  term  wetlands  is  used  to  describe  swamps,  marshes, 
bogs,  floodplains,  and  other  frequently  inundated  areas, 
saline  or  freshwater.  A valid  criterion  for  designating  a 
given  area  as  a wetland  is  whether  its  vegetation  depends  on 
saturated  soil  conditions  for  its  existence. 

The  primary  issue  is  how  best  to  prevent  the  pollution 
or  loss  of  the  nation's  wetlands  areas.  Not  at  issue  is 
the  need  to  reduce  the  rate  of  loss  of  the  nation's  wetlands 
acreage.  Numerous  studies  and  reports  have  substantiated 
the  irreplaceable  value  of  coastal  and  freshwater  wetlands 
in  sustaining  marine  food  chains,  furnishing  essential  wild- 
life habitats,  promoting  water  quality,  and  providing  natural 
flood  protection  and  water  supply  features.^  Contrary  to 
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the  public  beliefs  of  a generation  ago  that  the  most  beneficial 
use  of  wetlands  was  to  dredge  and  fill  them  for  commercial 
or  residential  development,  we  now  understand  that  these 
lands  pro. ide  definite  benefits  to  society,  present  and  future. 
Scientists  have  estimated  a total  social  value  of  $50,000 
to  $80,000  per  acre  for  coastal  wetlands,^  and  one  acre  of 
freshwater  wetland  may  be  worth  up  to  $50,000,^  based  on  re- 
placing the  functions  it  performs. 

Yet  the  loss  of  wetlands  acreage  has  proceeded  at  a dis- 
turbing rate.  A 1955  inventory  by  the  U.S.  Fish  and  Wildlife 
Service  showed  that  about  75  million  acres  (60%)  remained 
of  the  127  million  acres  of  wetlands  in  America  when  it  was 

g 

first  settled.  From  1955  to  1975,  another  six  million 
acres  (8%)  of  wetlands  disappeared,  most  having  been  dredged 

9 

and  filled  for  industrial  and  commercial  uses.  In  California, 

only  445,000  acres  (13%)  remain  of  an  estimated  3.5  million 

10 

original  acres  of  coastal  and  other  wetlands. 

During  these  years,  the  evolution  of  national  policies 
related  to  federal  regulation  of  wetlands  can  be  divided 
chronologically  into  three  periods:  the  1800's  to  the 

environmental  renaissance  of  the  1960's  (culminating  in  the 
National  Environmental  Policy  Act  (NEPA)  in  1969),  NEPA 
to  the  landmark  NFIDC  v.  Callaway  case  in  1975,  and  1975  to 
the  present. 
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CHAPTER  II 


THE  HISTORY 

Federal  regulatory  policy  affecting  wetlands  had  its 
earliest  beginnings  in  laws  which  provided  for  navigability 
in  the  waterways  of  the  United  States.  Federal  regulation 
of  the  nation's  water  resources  has  evolved  from  the  initial 
purpose  of  protecting  navigation  to  objectives  of  proto'cting 
water  quality  and  the  environment.  Prior  to  the  FWPCA,  federal 
regulatory  jurisdiction  over  water  resources  was  vested  almost 
solely  in  the  U.S.  Army  Corps  of  Engineers. 

0 ' s to  NEPA 

The  Act  of  20  May  1824  created  the  first  important 
federal deve lopment  of  waterways,  authorizing  improvement  of 
the  Ohio  and  Mississippi  Rivers  by  "engineers  in  the  public 
service"^  by  clearing  the  rivers  of  impediments  to  navigation. 
From  the  1820 's  on,  the  Army  Corps  of  Engineers  studied, 
planned,  and  carried  out  river  navigation  improvement  works, 
mainly  dredging  in  the  early  years.  Federal  jurisdiction 
over  the  navigable  waters  of  the  United  .States  stemmed  from 
the  federal  government's  constitutional  power  to  regulate 
interstate  and  foreign  commerce. 

The  formal  regulatory  program  for  navigable  waters  dates 
from  1887,  when  the  Supreme  Court  held  that  there  was  no  U.S. 
common  law  that  prohibited  obstructions  in  the  navigable 
waterways.  As  a result  the  Congress,  in  the  River  and  Harbor 
Act  of  1890,  prohibited  unlawful  obstructions  to  the  navigable 
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capacity  of  any  water  of  the  United  States.  This  law  was 
later  combined  with  others  concerning  naviyation  in  Sections 
9 through  20  of  the  River  anu  Harbor  Appropriation  Act  of 
1899.  ^ 

The  1899  River  and  Harbor  Act  remains  today  the  principal 
statute  providing  for  regulation  of  alterations  or  obstructions 
of  navigable  waters  of  the  United  Scates.  Its  intent  was 
clearly  the  protection  of  navigati>n.  Section  10  requires 
a permit  from  the  Department  of  the  Army  for  any  works  per- 
formed in  a navigable  water  of  the  United  States,  to  include 
structures  as  well  as  dredging  and  filling  operations.  Section 
13,  the  Refuse  Act,  prohibits  discharging  refuse  matter  of 
any  kind,  except  liquid  sewage,  into  any  navigable  waters  of 
the  United  States  or  their  tribucaries  without  a federal  permit 
Until  1968,  the  Corps  of  Engineers  administered  the  1899 
act  almost  solely  with  regard  to  navigation,  excluding 
environmental  considerations  when  reviewing  permit  applications 
This  position  was  dictated  by  the  purpose  of  the  Act  and  was 

mandated  by  court  decisions  and  an  Attorney  General's 
, 5 

opinion  over  the  years. 

(T]he  record  demonstrates  that... the  Corps  did 
attempt  to  enforce  tentative  measures  to  protect 
U.S.  waters  from  pollution  or  exploitation,  but 
the  Executive  and  Judicial  branches  of  the  Federal 
Government  absolutely  forbade  such  measures  under 
the  1899  River  and  Harbor  Act.^ 

Conservationist  movements  emerged  significantly  in  the 
U.S.  early  in  the  20th  century.  Throughout  the  1930 's  and 
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1940 's  qradually  more  federal  interest  was  expressed  in  con- 
servation, exemplified  notably  by  the  Fish  and  Wildlife 
Coordination  Act  in  1958.  Nonetheless,  economic  growth  and 
development  became  the  national  priorities  and  represented 
the  values  of  the  majority  of  American  society  through  the 
1950' s. 

It  was  not  until  the  1960's  that  Americans  began  to 
recognize  the  social  costs  of  continued  expansion  and  economic 
development  at  the  expense  of  natural  resources  and  the 
environment.  Federal  measures  to  prevent  and  control  water 
pollution  were  enacted  in  1956,  1961,  1965,  1966,  and  1970. 
Environmental  values  were  increasingly  incorporated  into 
government  decision-making  on  behalf  of  the  public  interest. 
Federal  administrative  policy  on  regulation  of  water  resources 
adapted  to  the  provisions  of  the  Fish  and  Wildlife  Coordination 
Act  and  to  the  Congress'  increasing  awareness  of  environmental 
values.  One  notable  result  was  a December  18,  1968  change  in 

the  Corps  of  Engineers  regulations,  which  expanded  the  scope 
of  review  of  applications  for  Section  10  permits: 

I 

■ The  decision  as  to  whether  a permit  will  be  issued 

' must  rest  on  an  evaluation  of  all  relevant  factors, 

i including  the  effect  of  the  proposed  work  on  naviga- 
tion, fish  and  wildlife,  conservation,  pollution,  -j 

aesthetics,  ecology,  and  the  general  public  interest... 

» 

i 

The  Congress,  the  courts,  and  the  Executive  soon  formalized 
• ^ 

Q 

their  approval  of  the  Corps'  new  "public  interest  review." 

The  government  had  recognized  and  expressed  a shift  in  national 
values  and  priorities. 
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A year  Later,  on  January  1,  1970,  the  National  Knvrron- 

mintal  Policy  Act  of  1969  (NEPA)  was  enacted,  a landmark 
statute  which  formalized  the  new  national  commitment  to 

9 

"prevent  or  eliminate  damage  to  the  environment."  The  NllPA 

established  the  President's  Council  on  Environmental  Quality 

(CEO)  and  initiated  the  requirement  that  federal  agencie.s 

prepare  an  environmental  impact  statement  (EIS)  prior  to 

undertaking  any  major  federal  action  which  would  significantly 

affect  the  quality  of  the  human  environment.  In  1971  CEQ 

published  guidelines  which  stipulated  that  "federal  actions' 

1 0 

under  NEPA  included  those  involving  permits.  1971  court 

case  confirmed  that  NEPA  applies  to  Federal  permit  activities 
and  that  courts  could  review  permit  cases  to  insure  adherence 
to  NEPA. 

Through  NEPA  then,  the  federal  government  expressed  and 
implemented  its  intention  that  regulatory  activities  involving, 
among  other  things,  waters  of  the  United  States  were  to 
include  full  consideration  of  env'ironmental  impacts.  This 
was  confirmed  in  the  important  Zabcl  v.  Tabb  case  (1970),  -in 
which  the  court  upheld  the  Corps'  denial  of  a proposed  dredae 
and  fill  activity  solely  on  the  grounds  of  environmental 
impact,  with  navigation  not  at  issue. 

NEPA  to  Callaway 

The  period  1970  to  1975  saw  rapid  and  important  changes 
in  federal  regulatory  policy  involving  wetlands,  primarily  as 
a result  of  Congressional  enactment  of  the  Federal  Water  • 
Pollution  Control  Amendments  of  1972  (FWPCA)  and  ensuing 
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judicial  and  administrative  decisions.  Although  passage  of 
the  FWPCA  on  October  18,  1972  was  a seminal  event,  its 
ultimate  and  real  effect  on  federal  regulation  over  wetlands 
was  not  established  until  the  landmark  Natural  Resources 
Defense  Council  v.  Callaway  case,  decided  2 1/2  years  later. 

Bills  were  introduced  in  both  the  House  and  Senate  in 
1971  to  revise  existing  water  pollution  control  laws  entirely. 
Following  extensive  and  controversial  committee  and  floor 
debates,  and  after  39  joint  conference  committee  sessions, 
the  FWPCA  emerged  as  Public  Law  92-500  on  October  18,  1972. 
This  comprehensive,  complex  law  re-enacted  and  expanded 
essentially  all  previous  legislation  on  water  pollution 
control,  and  comprises  five  Titles,  70  numbered  sections,  and 
over  35,000  words.  The  operative  section  with  regard  to 
wetlands  regulation  is  Section  404,  which  appears  verbatim 
in  Appendix  A. 

Section  404  provides  that  the  Corps  of  Engineers  may 
issue  permits  for  the  discharge  of  dredged  or  fill  material 
into  the  "navigable  waters"  at  specified  disposal  sites, 
subject  to  guidelines  developed  by  the  Environmental  Pro- 
tection Administration  (EPA) ; EPA  has  "veto"  authority  to 
prohibit  discharges.  With  respect  to  regulation  of  discharges 
into  wetlands,  passage  of  Section  404  generated  several 
major  issues  of  controversy,  most  of  which  remain  unsettled 
up  to  the  present  time.  The  primary  initial  issues  over 
Section  404  can  be  aggregated  into  three  questions: 
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• What  purpose  was  intended  by  the  Congress  in  the  FWPCA 
regarding  wetlands  preservation? 

• What  should  be  the  extent  of  federal,  as  opposed  to 
state,  regulation  in  wetlands? 

• What  should  be  the  geographic  extent  of  the  Corps' 
j ur isdiction? 

On  April  3,  1974,  new  Corps  of  Engineers  regulations 

implementing  Section  404  were  published  in  the  Federal 
12 

Register.  These  regulations  limited  the  applicability  of 
Section  404  to  the  traditionally  defined  "navigable  waters  of 
the  United  States."  This  definition  was  considerably  more 
restrictive  than  that  used  in  other  provisions  of  the  FWPCA 
(particularly  Section  402,  which  established  the  National 
Pollutant  Discharge  Elimination  System),  which  applied  to  all 
"navigable  waters,"  defined  as  "waters  of  the  United  States," 
and  which  include  intrastate  lakes,  rivers,  and  streams 
utilized  by  interstate  travelers  for  any  purpose  or  for  any 
interstate  commerce  or  recreation  purposes.  The  Corps  had 
carefully  considered  the  matter  of  extent  of  jurisdiction  and 
the  legislative  history  of  the  FWPCA  before  deciding  on  the 
limited  definition  of  waters  to  be  regulated.  Within  four 
months  the  Corps  position  was  challenged,  in  a suit  brought 
against  Secretary  of  the  Army  Callaway  et.  a^.  by  the  Natural 
Resources  Defense  Council,  Inc.  (NRDC)  and  the  National  Wild- 
life Federation.  On  March  25,  1975,  District  Judge  Aubrey 
Robinson  of  the  District  Court  for  the  District  of  Columbia 
held  that  the  Congress  had  intended  to  exercise  "federal 
jurisdiction  over  the  nation's  waters  to  the  maximum  extent 
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permissable  under  the  Commerce  Clause  of  the  Constitution, 
and  ordered  publication  of  new  regulations  implementing  Section 
404  under  the  full  regulatory  mandate  of  the  FWPCA. 

The  decision  in  NRDC  v.  Cal_l_awa^  began  a new  era  in 
federal  regulation  of  wetlands.  Previously,  regulation  of 
discharges  of  dredge  and  fill  had  been  limited  to  the 
traditionally  defined  "navigable  waters,"  which  generally 
did  not  include  most  wetlands.  The  now  mandate  resulted  in  the 
broadest  implementation  of  federal  regulatory  authority  over 
aspects  of  the  economic  livelihoods  of  private  citizens, 
businesses  and  industries,  and  local  communities,  and  over 
many  affairs  of  the  States  and  of  hundreds  of  special  interest 
groups  nation-wide.  Recognizing  the  far-reaching  impact  of 
Its  newly  acquired  authority,  the  Corps  proceeded  deliberately 
to  prepare  draft  regulations  and  to  expand  its  jurisdiction 
by  phases  over  a two-year  period,  inviting  and  incorporating 
public  and  Congressional  debate  and  comment  throughout  the 
process.  The  interim  final  regulations,  published  on  July 
25,  1975,  defined  "navigable  waters"  very  broadly  to  include 
virtually  all  coastal  and  fresh  water  wetlands.  The  full 
ciefinition  appears  in  Appendix  B.  Thus  the  issue  of  geo- 
graphic extent  of  the  Corps'  jurisdiction  was  settled, 
at  least  under  the  existing  law  as  written  in  Section  404 
and  interpreted  by  the  court  and  the  Executive,  and  for 
the  time  being. 
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At  the  same  time  that  the  Congress  and  courts  were 
generating  changes  in  regulatory  Laws,  the  Corps  of  Engineers 
was  modifying  its  regulations  for  the  administration  of  these 
laws.  The  public  interest  review,  instituted  in  1968,  was 
expanded  in  the  Corps'  1974  regulations: 


( f ) General  Policies  for  Evaluating  Permit 
Applications . 

(1)  The  decision  whether  to  issue  a permit  will  be 
based  on  an  evaluation  of  the  probable  impact  of 
the  proposed  structure  or  work  and  its  intended  use 
on  the  public  interest.  Evaluation  of  the  probable 
impact  that  the  proposed  structure  or  work  may  have 
on  the  public  interest  requires  a careful  weighing 
of  all  those  factors  that  become  relevant  in  each 
particular  case.  The  benefit  that  reasonably  may  be 
expected  to  accrue  from  the  proposal  must  be  balanced 
against  its  reasonably  foreseeable  detriments.  The 
decision  whether  to  authorize  a proposal  and,  if 
authorized,  the  conditions  under  which  it  will  be 
allowed  to  occur,  are  therefore  determined  by  the  out- 
come of  the  general  balancing  process ...  That  decision 
should  reflect  the  national  concern  for  both  protec- 
tion and  utilization  of  important  resources.  All 
factors  that  may  be  relevant  to  the  proposal  must  be 
considered;  among  those  factors  are  conservation, 
economics,  aesthetics,  general  environmental  concerns, 
historic  values,  fish  and  wildlife  values,  flood-damage 
prevention,  land-use  classifications,  navigation,  re- 
creation, water  supply,  water  quality,  and,  in  general, 
the  needs  and  welfare  of  the  people.  No  permit  will  be 
granted  unless  its  issuance  is  found  to  be  in  the  public 
interest.  l"5  (emphasis  added) 


With  specific  regard  to  protecting  wetlands,  the  1974 
regulations  spoke  out  more  strongly  than  any  previous  adminis- 
trative policy: 


Unless  the  public  interest  requires  otherwise,  no 
permit  shall  be  granted  for  work  in  wetlands  identified 
as  important .. .unless  the  District  Engineer  concludes, 
on  the  basis  of  the  analysis  required  in  [the  public 
interest  review]  that  the  benefits  of  the  proposed  altera- 
tion outweigh  the  damage  to  the  wetlands  resource  and 
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the  proposed  alteration  is  necessary  to  realize 
those  benefits. 

In  evaluating  whether  a particular  alter  ition 
of  a wetland  is  necessary,  the  District  Engineer 
shall  primarily  consider  whether  the  proposed 
activity  is  dependent  upon  the  wetland  resources 
and  environment  and  whether  feasible  alternative 
sites  are  available. 16 

The  complete  wetlands  policy  is  reiterated  in  Appendix  C. 


The  Intent  of  Congress  in  Section  404 

Considerable  literature  and  public  statements  have 
appeared  since  1975  attempting,  inconclusively,  to  establish 
the  Congressional  intent  in  Section  404  regarding  wetlands 
protection  and  federal  versus  state  regulatory  responsibility. 

A recent,  thorough  and  complete  analysis  by  two  legal 
authorities  concludes  that:^^ 

• The  Congress  in  the  FWPCA  intended  to  expand 
significantly  the  federal  role  in  combatting  water 
pollution  through  expanded  jurisdiction. 

• The  Congress  did  not  give  adequate  attention  to 
defining  the  scope  of  expanded  jurisdiction  it 
desired . 

• The  legislative  history  lacks  "an  extended  discussion 
of  the  substantial  environmental,  social,  and  eco- 
nomic impacts  that  would  flow  from  the  expansion  of 
Corps  jurisdiction."  ° 

• The  exceptional  presence  of  Section  404  (which  treats 
dredge  and  fill  material  uniquely  from  other  pollu- 
tants) "indicates  a navigational  basis  for  its 
creation ."19 

• "[T]he  structure  of  the  FWPCA  indicates  either  an 
intent  to  continue  Corps  jurisdiction  only  within 
the  navigation  servitude  or  a lack  of  Congressional 
foresight  with  regard  to  the  role  of  the  states  in 
a pervasive  regulatory  program. "20 

• Subsequent  to  passage  of  the  FWPCA,  the  Congress  has 
clarified  its  desire  that  Section  404  be  broadly  inter- 
preted and  that  the  Corps  be  the  administering  agency. 
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Although  "the  objective  of  this  [FWPCA]  Act  is  to 

restore  and  maintain  the  chemical,  physical,  and  biological 

integrity  of  the  nation's  water,"  nowhere  in  the  legislative 

history  or  other  literature  is  there  clear  evidence  of  a 

declared  or  implied,  specific  intent  of  the  Congress  that 

the  FWPCA  constitute  a wetlands  protection  act.  One  concludes 

then  that  the  effect  of  Section  404,  in  constituting  a 

federal  regulatory  program  to  preserve  wetlands  from  loss  or 
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destruction,  was  a "serendipitous  result." 

1975  to  the  Present 

In  compliance  with  the  court  order,  the  Corps  of 
Engineers  published  on  May  6,  1975  new  draft  regulations  to 
implement  Section  404.  After  three  months,  during  which 
the  Corps  had  solicited  public  comment,  the  House  Committee 
on  Public  Works  and  Transportation  (Subcommittee  on  Water 
Resources)  held  three  days  of  hearings  to  review  the  prepara- 
tion of  final  regulations.  The  Subcommittee  heard  testimony 

from  38  witnesses  and  received  over  70  separate  statements, 
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letters,  and  replies  for  the  record.  Much  of  the  public 
response  reflected  the  positions  of  a number  of  national 
special  interest  groups.  Basically,  opinion  consolidated 
under  two  general  theses:  one,  that  federal  administrative 

regulations  could  be  written  so  as  to  promulgate  properly 
the  established  intent  of  the  Congress; 

Well,  what  about  the  Section  404  framework?  Does  it 
provide  an  adequate  basis  for  affording  wetlands 
needed  protection  without  unduly  infringing  on 
private  property  rights?  We  think  the  answer  is  a 


resounding  yes.... we  believe  it  is  possible  for  EPA 
and  the  Corps  to  develop  an  appropriately  worded 
set  of  404  regulations  which  protect  wetlands  and 
carry  out  the  existing  legislative  intent  without 
the  need  for  further  Congressional  action  at  this 
t i me . 2 4 


And  the  other,  that  new  legislation  was  necessary: 

...we  are  going  to  have  to  go  the  legislative  route 
to  resolve  the  controversy  which  has  arisen  over 
Section  404... I have  heard  many  Members  of  Congress 
say,  'Had  I known  this  particular  bill  that  I voted 
on  3 or  4 years  ago  was  going  to  result  in  this  type 
of  regulation  being  issued  by  this  particular  Federal 
agency,  I never  would  have  voted  for  that  law  in  the 
first  place . ' 25 

The  first  position  was  generally  taken  by  the  e^nviron- 
mentalists,  who  favored  a strong  federal  role  in  wetlands 
regulation.  The  second  was  supported  by  groups  representing 
dev'elopmental  and  agricultural  interests  and  generally  by 
those  opposed  to  federal  overregulation.  (These  two  counter- 
vailing positions  still  endure  at  present.)  Testimony  at 
the  Subcommittee  hearings  revealed  continued  differences 
of  opinion,  expressed  by  several  Members  of  Congress  as  well 
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as  witnesses,  as  to  what  the  true  intent  of  the  Congress  i 

currently  was  regarding  wetlands  protection.  '1 

On  July  25,  1975  the  Corps  published  interim  final 
regulations  which  exercised  broad  jurisdiction  over  dredge 
or  fill  discharges  into  the  "navigable  waters."  Implementa- 
tion was  scheduled  in  three  graduated  phases,  with  the  fullest 
extent  of  regulation  to  become  effective  on  July  1,  1977. 

From  1975  to  the  closing  of  the  94th  Congress  in  January 
1977,  the  Congress  considered  various  legislative  proposals 
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recjardinq  Section  404.  Two  Senate  bills,  (The  Dole  Bill, 

S.  1843,  and  the  Tower  Bill,  S.  1878),  were  introduced  in 
June  1975,  and  three  amendments  to  Section  404  were  introduced 
in  the  House  during  1976.  The  Wright  Amendment  passed  the 
House  by  a 234-121  vote  on  June  3,  1976  and  became  Section 
16  of  H.R.  9560,  which  was  passed  by  339-5  the  same  day.  The 
principal  provisions  of  the  Wright  Amendment  would: 


• limit  federal  regulatory  jurisdiction  over  discharge 
of  dredge  or  fill  material  generally  to  the  tradition- 
ally defined  "navigable  waters"  and  their  adjacent 
wetlands  (thus  eliminating  from  federal  regulation, 
among  other  waters,  many  inland  streams  and  freshwater 
wetlands ) . 

• provide  for  Corps  regulation  of  waters  outside  its 
jurisdiction  if  the  governor  of  the  state  and  the 
Secretary  of  the  Army  agree  to  this. 

• exempt  from  Section  404  normal  farming,  forestry  and 
ranching  activities,  and  farm  ponds  and  irrigation 
ditches . 

• allow  specifically  that  the  Corps  may  issue  general 
permits  for  specified  activities  when  in  the  public 
interest . 

• exclude  from  the  recjuiroments  of  Section  404  any  Federal 
projects  for  which  an  EIS  covering  the  effects  of  dis- 
charges has  been  submitted  to  Congress. 


In  sum,  the  Wright  Amendment  would  have  significantly 
reduced  federal  regulatory  jurisdiction  over  wetlands.  The 
Natural  Resources  Defense  Council  estimated  that  the  proposal 
would  remove  from  federal  jurisdiction  "as  much  as  75  percent 
of  the  Nation's  remaining  80  million  acres  of  wetlands. 

In  the  Senate,  hearings  on  Section  404  were  held  in  July 
1976  before  the  Committee  on  Public  Worlts,  during  which  16 
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witnesses  and  over  170  additional  statements  were  recorded. 


27 

There  was  considerab.e  debate  over  the  provisions  of  the 
Wriqht  Amendment  and  the  Cleveland-Harsha  proposal  of  the  House, 
which  debate  reflected  the  same  general  polarization  ot  posi- 
tions noted  in  the  1975  Subcommittee  Hearings.  Close  federal 
regulation  over  a diminishing  national  resource  was  supported 
by  the  environmentalists,  who  urged  retention  of  existing 
Section  404  provisions.  On  the  other  hand,  relaxation  of 
federal  authority  was  supported  by  various  state  officials  and 
special  interest  groups  representing  a wide  range  of  farmers, 
foresters,  and  developers.  The  Wright  Amendment  and  other 
water  pollution  control  bills  died  with  the  closing  of  the  94th 
Congress . 

On  January  19,  1977,  Senator  Tower  (Rep.  - Texas)  intro- 
duced a bill  (S.  381)  with  provisions  nearly  identical  to  t)ie 
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Wright  Amendment.  On  April  5,  1977,  the  House  passed,  by 
a 361-43  vote,  H.R.  3199,  a comprehensive  amendment  to  the  1977 
FWPCA  incorporating  22  sections.  Section  16  of  H.R.  3199 
contained  the  same  provisions  as  the  Wright  Amendment,  and  the 
Committee  Report^^  and  House  floor  debate^®  regarding  Section 
16  showed  that  the  same  agenda  of  issues  were  addressed  by  the 
House  which  had  persisted  since  1972:  extent  of  federal  juris- 
diction over  waterways,  federal  \^.  state  regulatory  responsi- 
bility, and  intent  of  the  Congress  with  respect  to  wetlands 
protection.  A joint  House-Senate  Conference  committee  deliber- 
ated over  a bill  which  included  the  provisions  of  H.R.  3199  I 

during  eight  meetings  in  March  and  April  1977,  but  finally  set  I 
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aside  debate  on  the  FWPCA  portions  of  the  bill  after  becoming 
stalemated  on  Section  16,  among  other  issues. 

In  his  Environmental  Message  to  the  Congress  on  May  23, 
1977,  (excerpt  at  Appendix  D) President  Jimmy  Carter  advocated 
protecting  wetlands  and  implementing  Section  404,  but  "...in 
a way  that  avoids  undue  federal  regulation. " On  May  24  the 
President  issued  an  Executive  Order  (Appendix  E)  which  required 
that  federal  agencies  take  action  to  minimize  wetlands  loss 
in  federally  supported  activities. 

At  present,  federal  policy  regarding  wetlands  regulation 
remains  as  stated  in  Section  404  and  as  implemented  in  the 
Corps  of  Engineers  regulation  of  July  1975.  With  new  Senate 
hearings  on  Section  404  scheduled  for  July  1977,  the  primary 
issues  rem.ain  on  the  Congressional  "front  burner"  with  more 
heated  controversy  waiting  in  the  wings. 
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CHAPTER  111 


ANALYSIS  ACCORDING  TO  ALLISON'S  MODELS 

It  is  useful  to  attempt  to  determine  the  reasons  why 
federal  wetlands  policy  developed  as  it  did  during  1972-1975, 
why  tht'  Corps  of  Engineers  became  the  regulating  agency,  and 
what  factors  worked  to  mold  federal  wetlands  policy  during 
1975-1977.  A means  of  analyzing  these  events  is  to  apply  the 
conceptual  models  developed  by  Professor  Graham  T.  Allison  of 
Harvard  University.  Although  not  the  only  conceptual  frame- 
work for  analyzing  governmcuit  actions,  Allison's  models  are 
particularly  useful  in  this  case  because  of  the  organizational 
and  political  conditions  operative. 

Alii  soji ' s Mode  ^ 

In  his  book  Essence  of  Decision:  Explaining  the  Cuban 
Missile  Crisis,  Allison  pointed  out  that  government  actions 
are  usually  analyzed  as  if  the  government  behaves  like  a pur- 
posive, unitary  entity.  He  argued  that,  to  the  contrary,  out- 
comes of  the  governmental  process  are  much  more  complex,  and 
are  better  explained  by  examining  the  organizations  that  make  up 
the  government  and  the  political  processes  that  work  within  it. 

Allison  developed  three  conceptual  models  by  which  government 
decision-makinij  can  be  analyzed:  Model  I,  the  Rational  Actor 

Model;  Model  II,  The  Organizational  Process  Model;  and  Model  ! 

Ill,  the  Bureaucratic  Politics  Model.  Major  government  decisions 

are  in  general  characterized  by  elements  of  all  throe  models,  I 

and  viewing  gov<*rnment  action  through  each  of  the  three  lenses  ' 
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can  liluminato  tho  real  causes  of  that  particular  action. 

Figure  1 is  a sununary  of  the  character  ist  i c.s  of  each  model  . ^ 

The  Rational  Actor  model  postulates  government  action 
as  an  analytical  process  by  a rational  entity,  making  deliberate, 
rational  choices  under  a unitary  set  of  goals,  objectives,  and 
options.  Having  established  such  a set  of  decision  parameters, 
the  government  as  Rational  Actor  selects  the  alternative  which 
maximizes  its  rationally  selected  values. 

The  Organizational  Process  Model  sees  the  government  as 

a conglomerate  of  loosely  allied  organizations.  Government 

action  is  an  organizational  output,  influenced  by  the  goals, 

structures snd  routines  of  the  groups  which  make  it  up. 

Searches,  and  ranges  of  options,  are  constrained  within  the 

boundaries  of  existing  organizational  routines.  An  action 

today  is  possible  only  if  it  is  but  marginally  different 

from  actions  allowed  by  yesterday's  organizational  routines 

and  [)or  formance . "Model  II 's  explanatory  power  is  achievoti 

by  uncovering  the  organizational  routines  and  repertoires 

that  produced  the  outputs  that  comprise  the  [governmental] 
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occurrence . " 

The  Hunmucrat  ic  Politics  Model  represents  gov'ernment 
action  as  a political  resultant.  The  players  - individuals 
or  groups  - operate  from  their  respective  positions  ("where 
you  stand  depends  on  where  you  sit"),  making  judgments  based 
on  their  own  hoirarchy  of  political  values.  Pulling  and 
hauling  is  done  among  power  positions,  and  when  government 
actions  occurs  it  is  a resultant  of  bargaining  among  political 
players . 
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Rai-ely  would  any  one  of  these  three  models  alone  explain 
the  reasons  for  a qiven  qovernment  action.  Outcomes  are 
qenerally  characterized  by  some  features  of  all  three  models. 
Other  writers  have  used  Allison's  models  to  explain  qovern- 
ment actions  in  connection  with  the  Navy’s  base  realiqnmcnts 

in  New  Enqland  in  1973^  and  with  the  Navy  decision  to  procure 

4 

the  l'-18  aircraft. 

^e^c ti on  4 04  and  the  1974  Regulations 

Federal  wetlands  policy  as  it  developed  during  1972-1974 
is  described  by  Models  I and  II.  The  Congress  appeared  to 
act  as  a unitary  Rational  Actor  in  enacting  Section  404  of  the 
FWPCA.  The  Corps  of  Engineers  inherited  the  task  of  regulator 
and  decide  1 on  the  provisions  of  their  1974  regulations  in 
accori-lance  with  the  Organizational  Process  model. 

The  FWPCA  was  enacted  by  the  Congress  "to  restore  and  main- 
tain the  chemical,  physical,  and  biological  integrity  of  the 
Nation's  waters... it  is  the  national  goal  that  the  discharge 
of  {jollutants  into  the  navigable  waters  be  eliminated  by  1985."^ 
As  a sintjle  Rational  Actor  would,  the  Congress  sought  to  clean 
up  the  nation's  waters  by  a broad  range  of  means,  to  include 
regulating  the  discharge  of  dredged  or  fill  material.  The 
unitary  goals  were  to  eliminate  pollution  of  "the  navigable 
waters,"  with  the'  broailest  possible  definition  applied  to  "the 
navigable  waters"  to  insure  the  maximum  effects  of  achieving  the 
go.ils.  Althoucjh  the  original  House  and  Senate  versions  of  the 
act  differed  with  respect  to  Section  404  provisions,  the 
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conference  committee  agreed  upon  the  final  Section  404  lan- 
guage (Appendix  A).  Members  of  both  Houses  recognized  that 
specific  provisions  for  regulating  dredged  spoil,  as  differ- 
entiated from  other  polluting  effluents,  was  needed  to  achieve 
the  full  rational  intent  of  the  act.  Noteworthy,  however,  is 
the  fact  that  the  Congressional  deliberations  addressed  water 
quality  as  the  objective  value,  and  did  not  expressly  consider 
the  idea  of  preservation  of  wetlands  areas  per  s e . No  evidence 
is  available  to  show  how  bureaucratic  politics  may  have  influ- 
enced the  enactment  of  Section  404. 

The  assignment  of  responsibility  for  regulating  discharges 
of  dredge  or  fill  was  arrived  at  because  of  organizational  pro- 
ci'sses  in  being.  The  Corps  of  Engineers  had  been  lesponsible 
for  regulating  discharges  into  navigable  waters  under  Section 
10  and  13  for  72  years,  and  " [ t ] he  conferees  were  uniquely 
aware  of  the  process  by  which  dredge  and  fill  permits  are  pre- 
sently handled  and  did  not  wish  to  create  a burdensome  bureaucracy 

in  light  of  the  fact  that  a system  to  issue  permits  already 
6 

existed."  In  1972  some  Members  of  Congress,  particularly  Sena- 
tor Muskie  (Dem.  - Maine),  Chairman  of  the  Subcommitte.  on  Air 
and  Water  Pollution,  opposed  the  idea  of  the  Corps  as  protectors 
of  the  environment  because  of  the  conflict  with  their  mission 
as  developers  of  the  nation's  waterways.  The  other  proposal 
was  that  the  EPA  be  responsible  for  regulating  dredge  and  fill 
discharges.  Section  404  ultimately  provided  EPA  a "veto" 
authority  to  prohibit  discharges  of  dredge  or  fill  material. 
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but  the  Corps  of  Enqaneors  was  dosiqnated  the  requlatinq  agency. 
The  fact  that  the  Corps  had  an  organizational  structure  in 
being,  with  established  routines,  prevailed  over  the  idea  that 
the  new  task  was  antithetical  to  the  Corps'  historic  mission. 

The  Corps'  1974  regulations  applied  Section  404  to  the 
traditionally  defined  "navigable  waters,"  as  the  Organizational 
Process  model  would  predict.  Although  the  Conference  Report 
stated  that  "[tihe  conferees  fully  intend  that  the  term 
'navigable  waters'  be  given  the  broadest  possible  constitutional 
interpretation  unencumbered  by  agency  determinations,"^  the 
Corps  after  deliberation  decided  to  apply  its  newly  acquired 
authority  within  the  limits  of  its  established  organizational 
routine.  The  Corps  had  no  desire  to  expand  its  authority  or 
operating  limits  beyond  those  within  which  its  traditional  <ind 
existing  routines  operated.  Further,  it  is  inherent  in  a large 
bureaucratic  organization  - according  to  the  Organizational 
Process  Model  and  other  organizational  theories  - that  change 
occurs  slowly  and  that  resistance  to  change  (especially  in 
roles  and  missions)  is  a dominant  influence  in  organizational 
behavior.  The  Corps  of  Engineers'  decision  to  limit  its  inter- 
pretation of  its  Section  404  responsibilities  was  rational  in 
the  Corps'  own  view,  and  there  were  reasons  which  supported 

a 

the  stand  taken  by  the  Corps.”  However,  one  can  surmise  that 
if  som€!  other  agency  - such  as  the  EPA,  for  example  - had 
inherited  the  dredge  and  fill  regulatory  function,  the  inter- 
pretation of  Section  404 's  applicability  might  well  have  been 
broader  at  the  outset  than  that  adopted  by  the  Corps. 
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I 

^ As  related  previously,  the  NRl^  ^Callaway  decision  re- 

^ versed  the  situation,  requiring  the  Corps  to  publish  new 

regulations  implementing  Section  404  in  a far  broader  extent  of 
the  nation's  waters. 

Th^l 9 7 5 Regul ations 

Organizational  processes  continued  to  dictate  the  formu- 
lation of  federal  wetlands  policy  during  the  preparation  of 
the  1975  regulations  on  permits  for  dredge  and  fill  in  the 
nation's  waters,  but  bureaucratic  politics  increasingly  entered 
the  picture.  The  Corps  of  Engineers  imposed  its  newly  in- 
creased authority  in  gradual,  deliberate  phases,  guarding  its 
organizational  health  by  attempting  to  satisfy  organizations 
and  political  actors  on  all  sides  of  the  issue.  Public  parti- 
cipation was  invited  by  the  Corps  while  preparing  the  new  regu- 
lations and  over  4500  comments  were  received  and  considered. 
Hearings  before  the  House  Subcommittee  on  Water  Resources  in 
• July  1975  produced  a wide  range  of  testimony,  illuminating  the 

sharp  difference  of  opinion  over  Congressional  intent  toward 
wetlands  in  Section  404  and  highlighting  the  polarization  of 
opinion.  The  Corps  regulations,  published  as  "interim  final" 

I 

on  July  25,  1975,  established  a three-phase  plan  for  gradually 
bringing  under  regulation  the  lesser  waters,  with  headwaters  of 
j streams  finally  subject  to  permit  under  Phase  III  beginning 

i July  1,  1977.  These  regulations  did  not  satisfy  the  objectives 

of  all  the  organizations  whose  operations  would  be  affected, 
of  course.  But  they  did  provide  a framework,  arrived  at  publicly, 
within  which  the  Corps  could  carry  out  the  law  as  interpreted 
by  the  court. 
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The-  Issues  and  Political  Actqr_s  Emerge 

During  1974-1975  the  issues  began  to  emerge  over  whether 
Section  404  was  to  be  in  fact  a federal  wetlands  protection 
act,  and  where  the  various  political  factions  wore  (joinej  to  1 j ne 
up.  The  environmental  groups  and  their  supporters  attributed 
to  the  1972  F'WI'CA  a wetlands  protection  role  which  Congress 
had  not  originally  intended.  The  environmentalists’  contentions 
were  denied  by  several  Members  during  the  1975  House  subcom- 
mittee hearings. 

The  principal  issue,  which  initiated  considerable  pulling 
and  hauling  between  political  actors,  was  whether  federal  reg- 
ulation was  federal  over regu 1 at ion . Special  interest  groups 
representing  developers,  foresters,  and  farmers  opposed  the 
federal  regulatory  role  on  the  basis  that  it  was  overly  bureau- 
cratic and  imposed  new  costs  and  restrictions  on  normal  activities. 
Environmentalists  cheered  the  new  federal  commitment  to  halt 
the  destruction  of  valuable  wetlands. 

I The  ejuestion  of  state  versus  federal  regulatory  authority 

arose.  The  1975  regulations  provided  for  an  active  state 
role: 

j We  believe  there  is  considerable  merit  in  hiiving 

the  States  become  directly  involved  in  the  decision- 
' making  process  to  the  maximum  extent  possible  under 

I the  law. 

. . .many  states  have  existing  permit  programs  to  regulate 
1 the  same  types  of  activities  that  will  be  regulated 

i through  section  404  of  the  FWPCA  by  the  Corps  of  Engineers. 

, To  the  extent  possible,  it  is  our  desire  to  support  the 

state  in  its  decision.  Thus,  where  a state  denies  a per- 
mit, the  Corps  will  not  issue  a section  404  permit.  On 
the  other  hand,  if  a state  issues  a permit,  the  Corps 
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would  not  deny  its  permit  unless  there  are  over- 
riding national  factors  of  the  public  interest  which  i 

dictate  such  action.^ 

Most  states  took  a public  oosition  against  federal  regulation 
of  section  404  activities,  as  would  be  expected.  However, 

California's  announced  position,  and  that  which  was  probably 
privately  held  by  other  state  representatives,  supported  the 
federal  role  as  permitting  authority.  The  effect  of  this  would, 
of  course,  be  to  relieve  state  administrators  of  the  ticklish 
chore  of  adjudging  permit  applications  where  strong  political 
pressures  would  weigh  in  the  applicant's  favor  and  strong 
public  clamor  would  oppose  approval. 

Where  the  various  political  actors  stood  on  the  issue  of 
Federal  regulation  under  Section  404  was  recorded  in  a compila- 
tion of  responses  to  the  1975  interim  final  Corps  regulations. 

For  a period  of  134  days  following  publication  of  the  regulations, 
the  Corps  sought  and  recorded  public  response  to  the  new  regs. 

Figure  2 shows  that,  of  the  2,084  responses  received,  50%  favored 
and  43%  disapproved  of  Federal  action.^®  More  interesting, 

is  a breakdown  of  who  stood  where  among  responding  cate- 
Of  categories  with  ten  or  more  responses  taking  a position: 

Favor  Federal  Action 

Private  indi^’idual  (non-farmer)  686  to  137 
Environmental  groups  152  to  9 

■) 

/ 

. 4 


though , 


gor les . 
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Disapproved  F^dejra^ 

Action 

Conservation  district 

129 

to 

26 

Special  interest  group 

75 

to 

67 

Large  corporation 

110 

to 

10 

State  agency 

83 

to 

26 

Trade  association 

75 

to 

6 

Small  business 

62 

to 

13 

City  or  county  official 

55 

to 

7 

Local  government,  other 

51 

to 

9 

Private  individual 
(farmer,  rancher) 

36 

to 

5 

Governor 

22 

to 

2 

Elected  state  official 

20 

to 

1 

Law  firm 

7 

to 

6 

Petition 

11 

to 

2 

U.S.  Congressmen 

10 

to 

2 

State,  other 

8 

to 

3 

The  political  positions  are  well  illustrated  above:  environ- 

mental groups  and  private  citizens  (many  of  whom  certainly 
responded  on  behalf  of  environmental  group  initiatives)  stood 
opposite  all  other  political  groups  on  the  matter  of  Federal 
regulation  of  wetlands.  The  Government's  actions  through  1975 
to  retain  the  wetlands  regulatory  authority,  viewed  by  the 
Bureaucratic  Politics  model,  is  a resultant  of  a single  political 
position  - that  of  the  environmentalists  - prevailing  over  a 
host  of  other  political  factions. 
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Atiothor  sensitive  issue  has  emerqod  reqardinq  whether 
the  federal  authority  to  protect  water  quality  has  in  fact 
become  a mechanism  which  leqislates  land  use,  with  the 
connotation  of  federal  land  use  control  beinq  politically 
onerous  to  most  of  the  players.  Court  findinqs  have  estab- 
lished that  denial  of  an  application  to  develop  a wetland 
IS  not  qenerally  a "takinq"  of  that  land.  But  those  who 
oppose  federal  wetland  regulation  still  elicit  support  for 
their  claim  that  the  government  is  improperly  dictating  land 
use.  The  crux  of  this  issue  is  that  wetlands  possess 
characteristics  of  both  land  and  water.  Certain  uses  of 
privately  owned  land  cannot  in  general  be  barred  legally. 

But  more  often  the  aquatic  definition  of  wetlands  prevails, 
and  waters  of  the  nation  are  a public  trust  which  cannot  be 
"taken."  In  the  absence  of  clear,  detailed  legislation, 
this  issue  will  leave  continued  opportunities  for  various 
political  actors  to  forward  parochial  arguments  about  land 
use  control . 


Leg  is  1 ^^^t  i v^  Ac_t_i^ns  , _1 9 76-1 9 11_ 

The  most  significan*-  government  actions  regarding  Section 
404  since  publication  of  the  1975  regulations  have  been  passage 
of  the  Wright  Amendment  by  the  House  in  June  1976  and  failure 
of  the  Conference  committee  in  April  1977  to  agree  on  wetlands 
policy  and  H.R.  3199. 

The  concepts  of  the  Bureaucratic  Politics  model,  preva- 
lent since  late  1975  in  describing  government  wetlands  regulation 


fictions,  provide  a qood  explanation  for  passage  of  the  Wright 
Amendment.  Had  it  become  law,  that  amendment  would  have 
limited  considerably  thi-  extent  of  federal  wetlands  regulatory 
authority,  as  detailed  in  Chapter  II.  With  the  purpose  of 
developing  a comprehensive  amendment  to  the  1977  FWPCA,  the 
House  Public  Works  Committee  reported  out  a bil-1  (H.R.  9560) 
which  contained  provisions  (called  the  Breaux  Amendment)  to 
modify  the  federal  role  in  wetlands  regulation.  The  Wright 
Amendment  to  H.R.  9560  was  a replacement  for  the  Breaux 
Amendment.  It  was  presented  on  the  House  floor  on  June  3, 

1976  and,  following  several  hours  of  debate  (but  no  public 
hearings),  was  passed  by  a 234-121  vote.  The  central 
issue  was  federal  overregulation,  and  floor  debate  indicated 
a prevailing  rationale  that,  as  a result  of  NRDC  v.  Call^av^^ 
and  the  broad  implementing  regulations,  federal  wetlands 
regulatory  authority  had  been  extended  too  far  and  without 
Congressional  intent.  But  the  urgings  of  the  special  interest 
groups  opposing  federal  regulation  had  in  fact  been  the 
politically  influential  factor.  This  can  be  realized  by 
examining  the  collective  voting  power  of  the  various  political 
groupings  which  disapproved  of  federal  action  (p.  28).  So 
the  pulling  and  hauling  in  June  1976  yielded  a resultant 
opposite  that  of  1975,  when  the  judicial  and  administrative 
arms  had  controlled  the  outcome.  Now  the  environmental 
interests  were  overtaken  by  those  opposing  federal  regulation 
and  wetlands  protection. 
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There  is  consistency  also  between  this  outcome  and  the 
Organizational  Process  model.  In  the  past,  the  courts  have 
consistently  favored  the  environmental  side  of  issues  more 
than  the  House  of  Representatives  has.  The  House  action 
approving  the  Wright  Amendment,  relative  to  the  position  taken 
by  the  judiciary,  is  as  the  Organizational  Process  model  would 
predict . 

There  were  many,  involved  reasons  for  the  failure  of  the 
Senate  and  House  conferees  in  April  1977  to  agree  on  H.R.  3199, 
not  all  having  to  do  with  wetlands  policy  and  the  Wright 
Amendment  provisions  of  the  bill.  The  conferees  were  faced 
with  numerous,  complex  issues  in  several  water  pollution  con- 
trol amendment  povisions,  as  well  as  in  the  public  works  jobs 
bill  to  which  it  had  been  connected.  The  crucial  point  re- 
garding Section  404  was  a suggested  moratorium  on  implementing 
Phase  III  (under  which  the  Corps  of  Engineers  was  to  begin, 
on  July  1,  1977,  exercising  permit  authority  over  the  fullest 
extent  of  waters  and  wetiands).  The  Senate  conferees,  partic- 
ularly Senator  Muskie,  wore  unwilling  to  approve  the  much 
longer  moratorium  which  the  House  conferees  insisted  on,  with 
the  rationale  that  federal  wetlands  protection  should  continue 
in  full  force  until  a thoroughly  thought  out  national  wetlands 
policy  could  be  legislated.  This  contest,  along  with  other 
FWPCA  issues,  loft  the  two  bodies  at  loggerheads  and  resulted, 
on  April  26,  1977,  in  the  conference  committee  dropping  H.R. 
3199  from  further  consideration  while  it  proceeded  to  work  out 
agreement  on  the  public  works  bill. 


31 


The  Senate  conferees  strongly  favored  a stricter  federal 


role  in  wetlands  regulation  than  that  approved  by  the  House 
in  the  Wright  Amendment.  This  seems  to  reflect,  in  accordance 
with  a plausible  application  of  the  Organizational  Process 
model  to  the  two  Congressional  bodies,  that  the  Senate  is  more 
attentive  to  the  needs  of  the  nation  at  large  as  it  sees  them, 
while  the  House  is  more  responsive  to  the  "will  of  the 
people"  as  represented  by  special  interest  groups.  The  outcome 
IS  also  consistent  with  the  notion  that  the  House  is  the 
more  conservative,  and  the  Senate  the  more  liberal,  of  the 
two  bodies. 
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EXTRAPOr.AT10N 

Wo  have  examined  in  terms  of  Allison's  models  the 
factors  which  influenced  government  policy  on  wetlands  regula- 
tion during  1972-1977.  A useful  extrapolation  of  this 
analysis  would  be  to  evaluate  the  possible  alternative 
courses  that  future  federal  wetlands  policy  may  take.  In 
this  way  we  might  estimate  the  relative  likelihood  of  adoption 
of  the  various  alternatives  and  develop  the  essential  features 
of  the  most  likely  future  policy. 

The  crux  of  upcoming  policy  decisions  is  whether  to  retain 
federal  regulatory  authority  over  the  broadest  extent  of  the 
nation's  waters,  as  is  now  the  case,  or  to  delegate  some  extent 
of  regulatory  authority  to  the  states.*  There  are  three 
general  alternatives  available  to  the  federal  government: 


* It  is  worth  pointing  out  that  this  issue  is  relatively  moot 
as  far  as  actual  development  or  preservation  of  wetlands  is 
concerned  in  the  short  run.  As  is  often  the  case,  actual 
events  do  not  occur  in  precise,  uniform  compliance  with 
federal  intent  or  perception.  At  present  throughout  the 
United  States  the  real  effects  of  Section  404  vary  widely 
from  state  to  state.  In  those  states,  such  as  Massachusetts, 
which  have  a strong,  protection-oriented  state  wetlands 
policy,  there  is  relatively  little  visibility  to  the  federal 
program.  In  other  states,  such  as  Florida,  Section  404  com- 
prises a strong  mechanism  which  has  been  applied  effectively 
to  bar  development  in  valuable  wetlands.  And  elsewhere, 
such  as  for  example  in  Louisiana,  state  policies  have  been 
relatively  liberal  towards  developers  while  the  federal  role 
in  the  region  has  remained  less  visible.  So  in 
actuality  the  application  of  Section  404  as  a working  wet- 
lands protection  measure  is  presently  dependent  on  local 
factors,  especially  economics,  politics,  and  regional  values 
and  interests. 
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• retain  the  full  federal  roqulatory  authority  over 

the  broadi'st  extent  of  the  nation's  waters  (the  status 
y^iio)  . 

• divest  the  federal  regulatory  authority  and  delegate 

to  the  states  regulation  of  all  but  major  (traditionally 
navigable)  waters  and  their  adjacent  wetlands  (the 
Wright  and  Tower  Amendments). 

• divest  and  delegate  wetlands  regulatory  authority  on 
a state-by-state  basis. 

Re ^ i n _S e ct ion  4 Status  Quo 

What  are  the  prospects  for  retaining  the  status  quo 
indefinitely?  Allison's  Models  II  and  III  suggest  that  these 
prospects  are  slim.  The  House  of  Representatives  has  estab- 
lished an  organizational  routine  which  yielded  the  provisions 
of  the  Wright  Amendment  twice,  in  both  the  94th  and  the  95th 
Congress.  The  House  position,  instituted  and  maintained 
through  bureaucratic  political  influences  which  contiriue  to 
act,  has  become  an  established  organizational  routine.  It  is 
highly  unliicely  that  the  House  membership  would  enact  any 
significant  change  to  this  routine,  which  means  that  we  can 
expect  continued  pressure  from  the  House  for  a roll-bacl^  of 
federa  regulatory  authority. 

The  Senate  has  so  far  opposed  the  House  pressure,  but 
not  through  any  entrenched  attitude  favoring  indefinite  con- 
tinuation of  Section  404  provisions.  The  Senate  routine  is 
based  on  the  rationale  that  regulation  of  wetlands  should  not 
be  delegated  until  an  adequate,  deliberately  prepared 
national  wetlands  policy  is  developed.  Indeed,  the  Senate  in 
.September  1976  rejected  by  only  a single  vote  (40-39)  the  Tower 
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Amendment.  It  may  be  only  a m.ittcr  of  time  until  the  Senate 
responds,  as  did  the  House,  to  the  iJolitical  influences  ivhich 
oppose  federal  regulation,  and  (or)  adopts  the  stand  that 
continued  federal  regulation  of  all  waters  is  unnecessary  and 
can  be  diminished. 

The  Administration's  rational  position  is  stated  in  the 
President's  Environmental  Message  to  the  Congress,  which  says 
concerning  wetlands,  "My  forthcoming  amendments ... wi i 1 include 
proposals  to  improve  wetlands  protection  and  to  authorize 
the  states  to  assume  responsibility  for  carrying  out  major 
portions  of  this  program."^  Senior  Corps  of  Engineers  officials 
have  consistently  favored  delegation  of  regulation  over  non- 
navigable  waters,  and  the  Corps'  1975  regulations,  which  pro- 
vide for  active  state  participation  in  the  Section  404  process, 
have  encouraged  state  regulatory  programs.  .So  the  Administration 
can  be  expected  to  opt  for  legislation  to  roll  back  the  present 
federal  role. 

The  positions  of  the  principal  <jovernment  actors,  then, 

I seem  set  against  indefinite  ri'tention  of  Section  404.  Unless 

j the  environmentalists  are  able  to  mount  new,  strongly  persuasive 

* political  arguments,  some  change  jn  the  present  policy  is  likely. 

De^l e^_a_t ion  to  _^he^  States 

The  Rational  Actor  model  predicts  that  the  Government 
i 

1 should  favor  delegation  of  wetlands  regulation  to  the  states 

' now.  The  onvis  of  fedt'tal  over  regu  I a t i on  , t lie  impract  ica  1 1 1 y 

of  the  federal  bureaucracy  trying  to  process  permits  which 
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could  number  50,000  or  more  per  year,  the  precedent  of  other 
FWPCA  provisions,  and  the  "states'  rights"  concept  all  weigh 
in  favor  of  delegation.  Even  most  environmentalists  would 
prefer  that  regulatory  authority  be  at  state  level  if  suffi- 
cient guarantees  existed  to  protect  wetlands  adequately. 

Mowevei  , organizational  routines  now  in  effect  do  not  perm.it 
d^logation  of  Section  404  authority  to  the  states.  No 
national  wetlands  policy  exists  which  would  satisfy  the  organi- 
zations involved.  Most  importantly,  the  states  should  prove 
that  they  are  capable  of  exercising  a competent  wetlands 
r«-‘(jul<it  ion  program  before  authority  is  delegated.  Results  of 
I 1 IR76  survey  showed  that  probably  no  more  than  six  states 

may  be  competent,  by  virtue  of  state  legislation  and  a regu- 
latory program  in  effect,  to  carry  out  the  functions  of 
2 

Section  404.  Even  recognizing  the  strong  political  influ- 
ences pressing  for  delegation,  it  is  unlikely  that,  until 
new  federal  and  state  routines  are  established  to  guarantee 
I some  minimum  degree  of  wetlands  protection  by  the  states, 

I the  Congress  will  override  the  barrier  presented  by  the  absence 

I of  operative  federal  and  state  programs.  In  addition,  as  the 

I,  public  becomes  increasingly  aware  of  the  recently  learned 

I values  of  wetlands,  political  opposition  to  wetlands  degrada- 

J tion  can  be  expected  to  increase. 

I 

Thus,  according  primarily  to  the  concepts  of  Model  II, 
i 

unrestricted  delegation  of  Section  404  to  all  states  seems  an 
unlikely  government  outcome. 
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Uelecjato  State- by-St  ate 

the  two  alternatives  just  discussed  arc  not  likely 
outcomes,  then  some  middle  ground  must  be  found  which  will  be 
a more  feasible  action.  If  no  delegation  and  all  delegation 
are  not  probable,  then  so^  measure  of  delegation  is  a more 
likely  outcome. 

Assuming  for  the  moment  that  federal  wetlands  protection 
criteria  can  be  arrived  at,  a procedure  could  be  established 
to  authorize  federal  certification  of  individual  state  wet- 
lands regulatory  programs.  This  procedure  could  be  similar 
to  that  now  in  effect  under  Section  402(b)  of  the  FWPCA: 
the  National  Pollutant  Discharge  Elimination  System  (NPDES). 
Under  this  system,  individual  states  may  apply  tor  and,  upon 
EPA  approval,  be  granted  authority  to  issue  permits  for  dis- 
charges of  pollutants  into  the  waters  of  the  United  States. 

In  the  suggested  procedure.  Section  404  would  remain  apjilicable 
to  the  navigable  waters  (as  traditionally  defined)  and  the'ir 
adjacent  wetlands,  and  protection  of  non-navigablo  waters 
would  be  delegated,  upon  federal  approval,  on  a state-by-state 
basis.  State  permits  could  bo  issued  subject  to  federal 
guidelines  designed  to  insure  that  the  states  em[iloy  an  adetjuate 
wetlands  protection  policy. 

To  implement  such  a policy  effectively  would  require  over- 
coming at  least  the  following  problems: 

• Present  liick  of  a comprehensive  national  wetlands 
policy  with  adetjuato  wetlands  protection  criteria. 

(Even  under  the  present  Section  404  system,  wetlands 
protection  is  actually  not  uniformly  administered. 

A comprehensive,  uniform  national  policy  would  be 
even  harder  to  achieve  under  state  administration. ) 


JL 
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• The  political  and  administrative  hazards  inherent  in 
the  Administration  having  to  certify  some  state  pro- 
grams but  not  others.  (Although  this  problem  has  not 
utiduly  ccinstrained  NPDIhS  implementation,  the  political 
implications  connected  with  pollutant  discharges  are 
probably  less  touchy  than  those  inherent  in  Section 
404,  with  its  land  use  control  connotations.) 

• Providing  adequate  incentives  to  all  states  to 
institute  a qualifyina  wetlands  permit  {program. 

(NPDES  delegations  have  stalled  recently  because 
many  states  have  not  staffed  themselves  to  assume 
the  function ^ . ) 

• Regional  coordination  problems,  where  permit  policies 
may  vary  across  state  linos  and  stymie  a permit 
applicant  faced  with  different  jurisdictions. 


It  is  beyond  the  scope  of  this  paper  to  develop  complete 
solutions  to  these  problems.  It  is  the  writer's  presumption 
that  approaches  can  be  found,  given  time  and  governmental 
dedication,  which  will  overcome  those  obstacles.  A necessary 
first  stop  is  a diligent  effort  to  develop  a comprehensive 
national  wetlands  policy  acceptable  to  the  Congress.  To  be 
effective,  this  policy  must: 

• provide  for  cooperative  efforts  by  local,  state,  and 
federal  agencies, 

• recognize  that  "the  public  interest,"  as  a decision 
criterion  for  permits, varies  regionally, 

• provide  incentives  for  each  state  to  develop  a qual- 
ifying permit  program,  and 

• provide  a federal  regulatory  "hammer"  to  backstop  state 
and  local  permit  programs  for  cases  where  political 
pressures  not  representing  the  national  interest  may 
override  state  power. 

There  are  conditions  highlighted  by  Allison's  models  which 
would  promote  government  adoption  of  the  program  generally 
described  above.  Rationally,  the  concept  is  attractive  to  the 


special  interest  qroups  involved.  It  diminishes  onerous 
federal  ovorrequl at  ion , but  would  retain  a suitable  wetlands 
protection  mechanism  if  properly  implemented.  Permit  appli- 
cants such  as  farmers,  ranchers,  foresters,  and  builders 
would  qenerally  be  faced  only  with  state,  not  federal,  approvals. 

Orqanizational  processes  should  find  the  proposed  concept 
suitable.  Those  states  with  viable  wetlands  regulatory  programs 
will  bo  able  to  operate  their  own  routines.  Those  states 
not  meeting  federal  criteria  would  presumably  be  the  object 
of  pressure  from  the  various  political  players  to  get  their 
programs  in  order.  The  Corps  of  Engineers  should  be  satisfied 
to  be  relieved  of  much  of  the  Section  404  permit  workload,  but 
could  be  expected  to  retain  authority  in  navigable  waters,  as 
It  always  has. 

In  che  Congress,  backers  of  the  Wright  and  Tower  Amend- 
ments sl'.ould  find  the  procedure  acceptable  since  it  incorporates 
the  major  feature  of  diminished  federal  involvement.  I’rom  the 
Administration's  viewpoint,  this  alternative  fits  the  intent 
of  the  President’s  wetlands  policy  message?,  and  fairly  well 
bisects  the  positi(?ns  of  the  Corps  of  Engineers  and  the  EF’A. 

There  would  be  conjecture  as  to  whether  the  Corps  or  the  EPA 
should  be  the  federal  approving  authority  for  state  programs; 
a process  involving  Corps  of  Engitieers  recommendations  and 
EPA  approval  could  bo  effective. 

Cone  1 us  ion 

This  extrapolation  was  not  intended  to  prescribe  a detailed 
legislative  proposal,  but  rather  to  determine  the  relative 
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feasibility  and  likelihood  of  three  general  alternative  courses 
which  federal  wetlands  regulatory  policy  may  take.  By  using 
the  lessons  learned  from  examining  recent  government  actions 
through  the  application  of  Allison's  models,  a set  of  obser- 
vations were  made  about  likely  future  government  behavior. 

We  found  little  likelihood  that  the  present  policy  (federal 
regulation  of  the  broadest  extent  of  wetlands)  would  continue 
indefinitely,  primarily  because  of  bureaucratic  politics.  It 
appeared  unlikely,  in  view  of  organizational  processes,  that 
wholesale  delegation  of  wetlands  regulation  to  the  states 
would  be  approved.  Rational,  organizational,  and  political 
factors  suggested  that  a median  policy,  to  delegate  authority 
for  wetlands  regulation  on  a state-by-state  basis  under 
distinct  federal  guidelines,  could  be  the  most  likely  outcome 
of  the  government  process. 
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s[30ciul  interest  qroups  involved.  It  diminishes  onerous 
federal  ovcrrequlation , but  would  retain  a suitable  wetlands 
protection  mechanism  if  properly  implemented.  Permit  appli- 
cants such  as  farmers,  ranchers,  foresters,  and  builders 
would  generally  be  faced  only  with  state,  not  federal,  approvals. 

Organizational  processes  should  find  the  proposed  concept 
suitable.  Those  states  with  viable  wetlands  regulatory  programs 
will  be  able  to  operate  their  own  routines.  Those  states 
not  meeting  federal  criteria  would  presumably  be  the  object 
of  pressure  from  the  various  political  players  to  get  their 
programs  in  order.  The  Corps  of  Engineers  should  be  satisfied 
to  be  relieved  of  much  of  the  Section  404  permit  workload,  but 
could  be  expected  to  retain  authority  in  navigable  waters,  as 
It  always  has. 

In  the  Congress,  backers  of  the  Wright  and  Tower  Amend- 
ments should  find  the  procedure  acceptable  since  it  incorporates 
the  major  feature  of  diminished  federal  involvement.  From  the 
Administration’s  viewpoint,  this  alternative  fits  the  intent 
of  the  President's  wetlands  policy  message,  and  fairly  well 
bisects  the  positions  of  the  Corps  of  Engineers  and  the  EPA. 

There  would  be  conjecture  as  to  whether  the  Corps  or  the  EPA 
should  be  the  federal  approving  authority  for  state  programs; 
a process  involving  Corps  of  Engineers  recommendations  .ind 
EPA  approval  could  be  effective. 

Conclusion 

This  extrapolation  was  not  intended  to  prescribe  a detailed 
legislative  proposal,  but  rather  to  determine  the  rel.itive 
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‘‘JKKMII.S  »>'1(  1)|{KIm;M*  «'I(  hi. I.  MAJMU.M, 

ti)  1 . ( :i  I I'iio  iu y of  t liv  \ nny,  t nij;  ! l»i  ou^^li  1 In’  i 'lorf 

•»f  iMi^Miuri'',  luay  i-xSnc  ponnils,  afli-r  nufii-c  ahil  opjM»rMirnt  v l*»r 
piihln'  Imarinir^  fur  tin*  of  or  iiil  inntrrml  iii(o  fhn 

MuvinjiJjh*  ujitri-s  at  spo«  iI'h’iI  (hspo'-ul  site*!. 

Siihjonl  fo  siiI)Scrfion  (c;  nf  l li  is  M'rt  ion.  nwlt  sth'Ii  .lisp.rMil 
''ifi'  s)ull  I'.'  spn,’i|i«>rl  for  ra.  Ii  •‘iirlt  prrmil  l»y  fin*  .S  . rntarv  of  flic  A nnv 
I I I fUrou^^ix  (Ik*  ujiplicution  of  ounU'ltnns  ih'vp1o).«m1  l»y  tho  .Ndimnis- 
iiaior,  Ml  <*«.n|iihff ion  wilh  flic  Sc< Ti’i.'irv  <if  fhr  Arinv,  win*  li  iriiidr- 
Imrs  shall  Ik?,  h.asccl  up<*n  ‘ j itr  i in  companihlc  lo  flic  rrifi'i  la  apploaiido 
Ui  ilw’  l4‘ri  iforial  sca.s,  fin*  (‘rniti^onnis  zone,  aiul  Mn*  o(’cun  und«  r ’^(■rfion 
h»:i(r).  and  fvi)  in  any  fuse  wIicm-  surh  truiclt-hnos  imd<  r rlauM-  (i) 
iihmo  xvoiiM  prohihil  flu*  spnniHnat ion  of  a site,  tliiouoh  t)»c  applir'a 
< HMi  atidil  ionally  of  tlie  cronomn:  unpact  of  t lie  site  on  navi^rat  ion  and 
iiwhoraoc. 

“»cj  Thr*  A<!rninisf  r.ifor  is  niitlnu  i/od  to  pioldhit  the  specification 
un<  ludiiio  the  uitlnlrausd  of  spenticaf  ion)  of  anv  defined  anvi  as  a 
disposal  siti',  and  he.  is  ani liori/.eil  to  deny  or  reslrirf  tlie  ii'^e  of  aiiv 
defineii  area  for  sjiei’ifiealmri  uiwlniiuiff  f he  wifhdraual  of  specuiea 
' i*»n ) as  a «\is]iO"ai  site,  u nencs  or  he  <h’f  cm  lines,  a fter  notice  and  oppor- 
tiinii  v for  puhlic  ln’annj's,  that  the  dis<  har;;e  of  such  materials  info 
sii.  li  area  will  imee  an  miacceptalile  adverse  elfe<  t on  iniininpal  uater 
supplies,  shellfish  hods  ami  fishery  areas  (in<-lmlint:  sp.nunmo  and 
hreedinir  areas),  wildlife,  or  rn  real  lonal  are.as.  Ifefore  inakinir  "hcIi 
defenninni ion,  the  Adminisf rator  shall  consult  with  tfie  .sorreiarv  »>f 
tin*  Aiiny.  'I'lie  Admmisi  rator  sliall  -el  forth  in  wntuio  and  make 
puhlie  Ids  findinjrs  nn<l  'iiis  reasons  for  makin;:  any  tfetenumat ion 
under  this  suhsect um. 


APPENDIX  A 

Section  404  of  Public  Law  92-500,  The  Federal 
Water  Pollution  Control  Act  Anendments  of  1972. 
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(rli  Di  liniii'in.  !-'.ir  tl'c  imri'osr  of  is- 
oi  rlri.MM"  iuiilion/ations  iituliT 
tlir.  riT'ilaiHiii. 

'1'  • .\'<;i"r/u trttrf:  lit  llir  VniU'il 
Sfrii  " 'nil'  t'ltii  vvat<'rs  (i[ 

l-ii-  I'li.li'd  S’-rc:."  ;s  ."liriiliii.'ilrativi  Iv 
(!' ilt’ir  i Id  mean  wa'.-rs  Ih.U  hava  bcfii 
II  •cl  m tile  pa  t,  aic  now  n od.  or  aro 
sii--'  t p'iMo  to  iino  •a.'i  a moaii.s  to  tr.mspm  l 
ti'ii  i>''.itc'  r'lnimorco  landward  to  tlioir 
ord'.nrry  I n ti  wator  m.iik  and  up  to  Inn 
lioad  of  navif'a'ion  as  dotnnimrd  by  tin* 
fiiiof  of  I'ti'i;. poors,  and  also  walor.s  tiiat 
arc'  .siilci'Tt  to  the  obb  and  flow  of  tlu* 
tldo  f.horoward  to  tlioir  moan  lilyh  wator 
mark  'moan  liiplicr  hipli  vatoi  m.'rk  on 
tin'  I’aoiflo  Coast',  .‘^oo  Hit  CKR  rOll C'GO 
il.It  lin'i  ■;  .lOL’i  for  a more  dofinitive 
o.xplana'ion  of  tliii.  torin 

<?'  "Niiripnhir  ir'ilris  ",  fli  Tho  term, 
"navli  ablo  wators  ’’  ns  iisod  heroin  for 
purposes  of  Scot  inn  40 1 of  the  Fodoial 
'Valor  I’oIIiiilon  ronli.il  Art.  Is  ndnilnls- 
triulvolv  dcflnocl  to  iii'-an  waters  of  the 
UnKcd  States  itirlndinK  the  teirilorial 
.sens  with  resijeot  to  the  disposal  of  fill 
ina'orlal  nnd  o.xi'ludinK  ttio  lernlonal 
: cas  with  respect  to  tile  disposal  of 
dn  tiled  material  and  shall  include  the 
following  waters: 

«'  Coastal  waters  that  lire  navigable 
w.iters  of  the  United  Stale-,  anbjerl  to 
the  obb  anil  flow  of  the  tide,  .•  lion  waul 
to  Ihcir  moan  hiah  water  maik  ime.m 
hiyhi  r hi|;h  water  mark  on  the  1‘iuillc 
eoa.-li ; 

III)  All  roa.stal  wetlands,  imidllats, 
swamps,  and  similar  areas  that  are  con- 
tii'iious  or  adjp'  ent  to  other  iiavlnahle 
waters,  "Coastal  well'aiid-"  Includes 
marshes  and  shallows  and  means  tlioie 
areas  pi  riodicalh,  irnnidalcd  by  saline  or 
brae  kish  waUr>  and  that  are  normally 
cliaraeierised  by  the  prevalence  of  Siilt 
or  hrackhii  water  Mitetatloii  capable  of 
Kiowlli  .iiid  repiodiiction, 

• Cl  Uiyers,  lakes,  si i earns,  and  arlifl- 
cl."l  wall  r boilie-  that  are  navlr.able  wat- 
ers of  the  United  istate.s  up  to  their  licud- 
wniers  and  leii  Iward  to  llieir  cidinary 
hir.h  wii' "r  iiiaik; 


lift  All  nrlifirially  croaled  rhaiir.eis 
and  canals  ii-ed  for  reere.i'lomil  or  otiif  r 
nu  :ii.iUoniil  piniio.sts  t!i;l  areeot  iioctcd 
to  other  naviii.  hle  water'.  1 niih.s.iid  to- 
Uieu  oidinaiy  hiylt  '.s.itor  iiiai'.. . 

ie>  All  Irlbiitarlis  of  navinaide  v.ntcis 
of  tlio  Unitcil  males  iiji  to  ilicli  hciid- 
waters  nnd  l.iiidward  to  their  ordin..iy 
hiiih  water  mark. 

i/i  Interstate  waters  lande.  ,ird  to  their 
ordinary  lush  water  mark  and  up  to  Uieir 
hiadwaleis; 

iy>  Intrastate  h'kes,  riirrs  and 
streams  laiulwnrd  to  their  oritininy  lib'll 
water  maik  and  up  to  Ilieir  liendwatcis 
tli.'.t  .ire  utill/.ed : 

t/i  Hy  interstate  Iraveleis  for  water- 
related  recreational  purposes: 

(2)  For  the  removal  of  fl.'li  that  aro 
sold  in  intcr.sialo  commer'  c; 

i.)i  For  h dustml  lairpo.scs  by  Indus- 
tries 111  inter  .lalo  commeree:  or 

'•I  I III  the  priiducltoii  of  naricultui  .il 
rouimoditlcs  soUl  or  t raiispoi led  hi  In- 
terstate commerce; 

</i>  Frcshw'.nter  wetland.s  including 
marshi’s.  shallows,  swaniiis  and.  similar 
ureas  that  are  i oniiinicus  nr  adjiu  ent  to 
other  naviKable  waters  and  that  .'iipport 
fri  hwnler  veectallon  "Fi  i shwaler  wet- 
lands" means  Uio.se  areas  lhal  nrc  pe- 
liodlrallv  Imnuliiled  aid  that  arc 
noriiiallv  rlinri'elriT/ed  liv  the  prevalenco 
o!  vecetn'loii  Hint  n iiulrr.i  snlurnteil  soil 
eoiullUohs  for  tpowtli  and  leproduclloii;^ 
and 

III  Tlii'se  other  wntrrs  whleli  the  Dis- 
triei  KiiRlneer  deteniilnes  necessitate 
reKulatmii  for  the  protei  tlim  ol  water 
iluahty  as  expressed  In  the  ituldelhies  i40 
CFIl  2.20) . l or  example,  in  the  ease  of  lii- 
teruiiHeiit  rivers,  st'eams,  Inlmlaries. 
and  pereheil  wetland.s  Unit  are  mil  eoii- 
liianins  or  ud.iarent  to  miviaable  wnter.'i 
hleiilified  in  (i  ii  aiiraphs  'iil-i/ii.a  ileii- 
sioh  on  inri.  dll  turn  shall  be  made  by  tlie 
Jiistrlel  l iwiineer. 


APPEND  I > D 

Definitions  of  "Navigable  waters  of  the  United 
States"  and  "Navigable  waters"  from  the  July  25, 
1975  Corps  of  Engineers  regulations. 

(33  Code  of  Federal  Regulations  209.120). 
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r.Ti'ct  (.f  arlivilics  ip  spcli  ;p  -as 

•}V)  lJ:d'*.s.s  the  public  pipni-.t  r--- 
fiuiro.s  otherwise,  no  p.'rma  sliall  he 
Kiftiitod  fur  work  In  wd lands  IdepiIUeit 
as  impnrhint  by  .suhjiaraaJ aph  < » *p  » . ol 
tins  parai  raph.  ludcss  llie  Di.tnct  Km.i- 
Peer  eoncludf's.  on  the  ha.si.s  of  Uic  m.nlv- 
sj.s  required  in  paraurapli  ifi  of  thr-  sec- 
tion. Unit  the  iieprfiis  ol  llie  pmpo-.  • I 
aitcratlou  oulweiph  the  (i.nnar.e  of  tin* 
Wetlands  resoim-r  fti.d  Up'  pro{  i.siat 
mteration  23  ;jcrc*.s.saj>’  to  readzo  lijose 
benefit;' 

(a)  In  evalualip-i  v. helher  .a  jiarticn- 
l.'.r  alteration  is  ne<'rs*.ary.  the  Uidnci 
Knpineer  shall  priinarilv  ror.sifl.*r 
whether  the  proposed  fietjviiy  is  de- 
pendent upon  the  wetland  resourees  and 
environment  and  wlidlicr  leasibic  al- 
ternative siirs  are  availal)le 

t/)i  The  applieant  nm>t  prowdc  suf- 
flctent.  data  on  llie  basis  ol  uhiih  (In* 
iivaiiahllity  of  leasibli*  all«  iiiaUve  sites 
tan  be  evaluated. 

(v»  In  iieccird.'Anee  wlUi  the  p<»liry  ex- 
pressed in  poraKiaplj  of  thi.s  sec- 

tion. and  With  Uie  C.’oniTre.sshinal  podey 
expres.sed  in  the  RsUiary  Protection  Act. 
I*I>  .sliite  rei'uiaton’  laws  nr  pro- 

Krarn.s  for  chis.sif2ca(  ion  aiid  prolecilah  of 
wetlands  will  i>c  jnven  qrcat  wr*i.Thl  «See 
paiaeraph  <rmiR)  of  this  section ) . 
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r.XCT.RPT  R<0\1  THE;  E^RESIOENT’S  ENVIRONMENTAL  MESSAGE  TO  THE  CONGRESS 

May  23,  1977 


VI  ETL  ANDS 


Tfie  important  ecological  function  of  coastal  and  inland  wetlands  is  tvell  known  to 
nat  iral  scientists.  The  lasting  benefits  that  society  derives  from  these  areas  often  far 
exi  <>ed  the  immediate  advantage  their  owners  might  get  from  draining  or  filling  t!iem. 
Their  destruction  shifts  economic  and  environmental  costs  to  other  citizens--of ten  in 
othc-r  stat('s--who  have  had  no  voice  in  the  decision  to  alter  them. 

A e are  losing  wetlands  at  the  rate  of  some  300,000  acres  per  vear.  Vl  fiile  many  of 
tfie  individual  developments  which  have  caused  this  loss  may  once  liave  been  appropriate-- 
arid  some  still  mav  be--we  must  now  protect  against  the  cumulative  elfects  of  redui  ing 
our  total  wetlands  a<  reage.  For  these  reasons,  1 am  proposing  a concerted  federal  effort 
to  protect  our  wetlands.  This  includes  the  following  steps: 

(1)  The  federal  government  will  no  longer  subsidize  tlie  destruction  of 
wetlands.  1 am  today  issuing  an  Executive  Order  directing  all  appropriate  federal  agencies 
to  refrain  from  giving  financial  support  to  proposed  developments  in  wetlands  unless  the 
agency  deterrmnes  that  no  practicable  alternative  sites  exist. 

(2)  1 support  implementation  of  the  Federal  Water  Pollution  Control  Act 
program  which  regulates  the  Hlling  and  disposal  of  dredged  materials  m all  I hS.  waters  or 
ass  )i  lated  wetlands.  This  important  program  is  essential  to  wetlands  protection,  but  it 
stiould  be  Carried  out  in  a way  that  avoids  undue  federal  regulation.  The  prescrit  progra  n 
exempts  riormal  farming,  ranching,  and  forestry  practices,  and  it  allows  for  general 
p«‘rmits  that  do  not  tie  up  individuals  in  unnecessary  red  tape.  These  provisions  have  my 
support.  My  forthcoming  amendments  to  the  Federal  Water  Pollution  Control  Act  will 
include  proposals  to  improve  wetlands  protection  and  to  authorize  the  states  to  assume 
responsibility  for  carrying  out  major  portions  of  this  program. 

(3)  To  protect  and  sustain  waterfowl  for  recreational  enjoyment,  I am 
proposing  a budget  increase  of  $50  million  over  the  next  five  years  to  purchase  wetlands, 
and  1 have  already  included  in  both  the  FY  1977  and  FY  1978  budgets  another  $10  million 
for  this  purpose.  1 also  urge  the  Congress  to  enact  legislation  increasing  the  price  of 
migratory  bird  conservation  and  hunting  stamps  (the  so-called  "duck"  stamp)  so  that 
additional  revenue  will  be  available  for  waterfowl  habitat  acquisition. 

COAST AiL  BARRIER  ISLANDS 

Coastal  barrier  islands  are  a fragile  buffer  between  the  wetlands  and  the  sea.  The 
189  barrier  islands  on  the  Atlantic  and  Gulf  Coasts  are  an  integral  part  of  an  ecosystem 
which  tielps  protect  inland  areas  from  flood  waves  and  fiurricanes.  Many  of  them  are 
unstable  and  not  suited  for  development,  yet  in  the  past  the  federal  government  has 
subsidized  and  insured  new  construction  ori  them.  Eventually,  we  can  expect  Ix'avy 
economic  losses  from  this  shortsighted  policy. 

About  68  coastal  barrier  islands  are  still  unspoiled.  Because  1 believe  these 
remaning  natural  islands  should  be  protected  from  unwise  development,  I am  directing  the 
Se(  retary  of  the  Interior,  in  consultation  with  the  Secretary  of  C'omrnerce,  the  Council  on 
Environmental  Quality,  and  state  and  local  officials  of  coastal  areas,  to  develop  an 
I'ffei  tive  plan  for  protecting  the  islands. 

His  report  should  include  recommendations  for  action  to  achieve  this  purpose. 
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Otlao  of  the  Ufiitt*  House'  Press  Secretary 


May  24,  1977 


1 HP  WHITL  HOUSH 

EXECHTIVP  ORDER 
protei:tion  or  wetlands 


lU  virtue  ot  tti('  authority  vested  in  me  by  the  Constitution  and  stat  jtes  of  tfie 
I Tilted  States  ol  ArruTu  a,  and  as  President  of  the  United  States  of  Arueru  a,  in 
furt heranre  of  tlie  National  Environmental  Policy  Act  ot  1969,  as  amendi'd  (42  I '.S.U.  4'?2I 
et  seaj.),  in  order  to  avoid  to  the  e-\tent  possible  the  lonj^  and  short  term  adverse  impacts 
associated  v.ith  the  destruction  or  modi f ication  of  wetlands  and  to  avoid  direct  or  indirei  t 
suftport  v)l  new  construction  in  wetlands  wherever  there  is  a practicable  alternative,  it  is 
hereby  ordered  as  follows; 

Section  I.  (a)  Each  agency  shall  provide  leadership  and  sliall  take-  action  to 
•ninimi/e  the  destrui  tion,  loss  or  degradation  of  wetlands,  and  to  preS'  ve  and  enhance 
tlie  lat  iral  and  benefeial  values  of  wetlands  in  carrying  out  the  agency's  responsibilities 
tor  (1)  ai  quiring.  managing,  and  disposing  of  Federal  lands  and  facilities;  and  (2)  providing 
Federallv  undertaken,  financed,  or  assisted  construction  and  irnprovcnents;  and 
( 3)  condui  ting  Federal  activities  and  programs  affecting  land  use,  including  but  not 
limited  to  water  and  related  land  resources  planning,  regulating,  and  licensing  activities. 

(b)  This  Order  docs  not  apply  to  the  issuance  by  Federal  agencies  of  pernuts, 
licensi's,  or  alloi  ations  to  private  parties  for  activities  involving  wetlands  on  non-Federal 
property. 

Sei  . 2.  (a)  In  furtherance  of  Section  101(b)(3)  of  the  National  Environment.il  Policv 
A<  t of  19F9  (42  I .S.U.  4331(b)(3))  to  improve  and  coordinate  Federal  plans,  functions, 
prvjgrauis  and  resources  to  the  end  that  the  Nation  may  attain  the  widest  range  ol 
benefif.ial  uses  ot  the  environment  without  degradation  and  risk  to  health  or  safi'ty,  each 
agency,  to  the  extent  permitted  by  law,  shall  avoid  undertaking  or  providing  assistancf*  for 
new  construction  located  in  wetlands  unless  the  head  of  the  agency  finds  (1)  that  there  is 
no  pra<  tKable  alternative  to  such  construction,  and  (2)  that  the  proposed  action  includes 
all  prai  luable  measures  to  minimi,te  harm  to  wetlands  which  may  result  from  such  use. 
In  making  this  finding  the  head  of  the  agency  may  take  into  account  economic, 
eri vironinental  and  other  pertinent  factors. 

(b)  I .11  li  .ii’,en<  y shall  ilso  provide  opportunity  for  early  public  review  of  .mv  plans 
or  prv)(x)s.ils  lor  new  lonstruction  in  wetlands,  in  accordance  with  Soi  tion  2(b)  ot 
Exeiiilive  i.Srili.-r  No.  ll‘)|4,  as  amended,  including  the  development  of  procedures  to 
ai  coinplish  this  objstctive  for  Federal  actions  whose  impac.t  is  not  significant  enough  to 
require  the  prepar.ition  of  an  environmental  impact  statement  under  Section  102(2)((Dof 
the  National  Environmental  Policy  Act  of  1969,  as  amended. 


Sei  . 3.  Any  requests  lor  new  autfiori/ations  or  appropriations  transmitted  to  thi- 
OflKe  of  Management  and  Budget  shall  indicate,  if  an  action  to  be  proposed  will  be 
lorated  in  wetlands,  whether  the  proposed  action  is  in  accord  with  this  Order. 


Sei  . 4.  When  Federally-owned  wetlands  or  portions  of  wetlands  are  proposed  loi 
leas*',  easement,  right-of-way  or  disposal  to  non-Federal  public  or  private  parties,  the 
Fed<‘ral  agency  shall  (a)  reference  m the  conveyance  those  uses  that  are  restricted  under- 
identified  Feder.il,  St.iti'  or  local  wetlands  regulations;  and  (b)  attach  other  appropriate 
r*'stric  t ion , to  the  uses  of  prop<-rties  by  tiu'  granti'e  or  purc  haser  and  any  successoi , 
cx(  i-pt  wfieie  prohibited  by  l.iw;  or  (<  ) withhold  sut  h properties  from  dispos.il. 


ICO  I 
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Sec.  S.  In  carrvinf;  out  the  activities  described  in  Section  1 of  this  Order,  each 
agency  shall  lonsider  factors  relevant  to  a proposal's  effect  on  tlie  survival  and  quality  of 
the  \^et lands,  \mong  these  factors  are: 

(a)  public  health,  safety,  and  welfare,  including  water  supply,  quality,  recharge  and 
discharge;  pollution;  f ood  and  storm  hazards;  and  sediment  and  erosion; 

(b)  maintenance  of  natural  systems,  including  conservation  and  long  term 
produi  tivity  of  existing  flora  and  fauna,  species  and  habitat  diversity  and  stability, 
hydrologic  utility,  fish,  wildlife,  timber,  and  food  and  fiber  resources;  and 

(c)  other  uses  of  wetlands  in  the  public  interest,  including  recreational,  scientific, 
and  f 111  rural  uses. 

Sec.  h.  As  allowed  by  law,  agencies  shall  issue  or  amend  their  existing  procedures 
in  order  to  comply  with  this  Order.  To  the  extent  possible,  existing  processes,  such  as 
those  of  the  Council  on  flnvironmental  Quality  and  the  Water  Resources  ('ouncil,  shah  be 
utilized  to  fulfill  the  requirements  of  this  Order. 

Sec.  7.  As  used  in  this  Order: 

(a)  The  term  "agency"  shall  have  the  same  meaning  as  the  term  "Executive  agency" 
in  Section  105  of  Title  5 of  the  United  States  Code  and  shall  include  the  military 
departments:  the  directives  contained  in  this  Order,  however,  are  meant  to  apply  only  to 
those  agencies  which  perform  the  activities  described  in  Section  I which  are  located  m or 
affecting  wetlands. 

(b)  7 ne  term  "new  construction"  shall  include  draining,  dredging,  channelizing, 
filling,  diking,  impounding,  and  related  activities  and  any  structures  or  facilities  begun  or 
authorized  after  the  effective  date  of  this  Order. 

(c ) The  term  "wetlands"  means  those  areas  that  are  inundated  by  surface  or  ground 
water  with  a frequency  sufficient  to  support  and  under  normal  circumstances  does  or 
would  support  a prevalence  of  vegetative  or  aquatic  life  tliat  requires  saturated  or 
seasonally  saturated  soil  conditions  for  growth  and  reproduction.  W'etlands  generally 
include  swamps,  rnarshes,  bogs,  and  similar  areas  such  as  sloughs,  potholes,  wet  meadows, 
river  overflows,  mud  flats,  and  natural  ponds. 

Sec.  8.  This  Order  does  not  apply  to  projects  presently  under  construction,  or  to 
projects  for  which  all  of  the  funds  have  been  appropriated  through  Fiscal  Year  1977,  or  to 
projects  and  programs  for  which  a draft  or  final  environmental  impact  statement  will  be 
filed  prior  to  October  I,  1977.  The  provisions  of  Section  2 of  this  Order  shall  be 
implemented  by  each  agency  not  later  than  October  1,  1977. 

Sec.  9.  Nothing  in  this  Order  shall  apply  to  assistance  provided  for  emergency 
work,  essential  to  save  lives  and  protect  property  and  public  health  and  safety,  performed 
pursuant  to  Sections  305  and  306  of  the  Disaster  Relief  Act  of  1974  (88  Stat.  148,  42  IJ.S.C. 
5145  and  5146). 

Sec.  10.  To  the  extent  the  provisions  of  Sections  2 and  5 of  this  Order  are 
applicable  to  projects  covered  by  Section  104(h)  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended  (88  Stat.  640,  42  U.S.C.  5304(h)),  the  responsibilities 
under  those  provisions  may  be  assumed  by  the  appropriate  applicant,  if  the  applicant  has 
also  assumed,  with  respect  to  such  projects,  all  of  the  responsibilities  for  environmental 
review,  decisionmaking,  and  action  pursuant  to  the  National  Environmental  Policy  Act  of 
1969,  as  arnended. 


JIMMY  CAR  1 ER 


THE  W HITE  HOUSE, 
May  24,  1977. 
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